Respondent's counsel objected before the Commission to
my ordering complainant to be paid on the basis of a 40-hour
week because the payroll records (Exhibit H) show that he only
worked 40 or more hours for 3 of the 7 full weeks he was em-
ployed prior to his discharge.  Respondent failed to introduce
any evidence at the hearing held on November 30, 1982, to show
that my use of a 40-hour week is wrong.  On the other hand, if
one adds the number of hours complainant worked during those
7 weeks, the total is 260 hours.  If 260 hours are divided by
7, the average number of hours worked per week is 37.143 hours.

The testimony received at the original hearing held on
November 18, 1980, shows that respondent was unable to work an
average of 40 hours each week because one or more dozers were
out of order.  Also, it is a fact that complainant was offered
alternative work on the day of his discharge, but he refused
to perform the. alternative work because he felt that it was
assigned to him by the foreman in a degrading manner (Tr. 73;
234) .  In the absence of any evidence to show that complainant
would have worked more than an average of 37.143 hours per week
if he had remained in respondent's work force up to June 12,
1982, I shall base the calculation of back pay on a working
week of 37.143 hours.  When it comes to the question of paying
complainant for holidays, complainant should be paid the same
amount as other employees having equivalent seniority, as
described by White at BP transcript pages 39 through 41 and 88
through 93.

Consideration of Respondents Objections to Proposed Decision

Alleged Failure To Allow for Loss of Work as Result of Inclement
Weather and Repair of Caterpillar Tractors

In my original decision issued March 31, 1981, 3 FMSHRC
746, I noted, at 3 FMSHRC 761 and 762, that complainant had
worked more-than 40 hours some weeks and less than 40 hours on
other weeks, and concluded that a 40-hour week would be a rea-
sonable accommodation to allow for the vagaries of operating
surface mines, but respondent argued before the Commission that
he wanted to present additional evidence as to the issue of
back pay.  Although respondent failed to present any evidence
at the first back-pay hearing with respect to the number of
hours per week complainant would have worked if he had continued
to be employed after his discharge on July 3, 1979, I reexamined
the 7 weeks during which complainant worked for respondent and
found that the total number of hours worked for respondent were
260,  Dividing that total by 7 resulted in an average working
week of 37.143 hours.  That figure of 37.143 hours appeared on
page 7 of rny proposed decision issued January 20, 1983, and that
was the figure which I used in the calculation of back pay which

646 is still employed and he
